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Order under Section 26(1) of the Competition Act, Q02

1. The present information has been filed under Sect® (1) (a) of the Competition
Act, 2002 (hereinafter,Act’) by Amar Biotech Limited (hereinafter, Informant )
against Mahyco Monsanto Biotech (India) Limited (hereinafter, OP-1),
Monsanto Holdings Private Limited (hereinafter, OP-2), Monsanto Company,

Case No. 36 of 2016 Page2 of 19



Fair Competition
for Greater Good

U.S.A. (hereinafter, OP-3) and Maharashtra Hybrid Seeds Company Limited
(hereinafter, OP-4) alleging, inter alia, contravention of the provisions of Sections 3
and 4 of the Act.

2. The Informant is a public limited company registetander the erstwhile Companies
Act, 1956. It is engagedhter alia, in the business of production, distribution aatés
of genetically modified hybrid seeds for farmingdaharvesting cotton. It is also
engaged in the research and development of seedkamits own R&D unit. It is
carrying on the business of distribution of itsdse@ eight states of India and has
achieved commercialisation in more than forty-seB¢ncotton hybrid varieties of

seeds.

3. Monsanto Company, U.S.A (OP-3) is a company incorporated under the laws of
U.S.A. It is a Fortune 500 company and global ptewiof agricultural products,
besides being a Genetically Modified (GM) trait dimper and licensor. It holds a
portfolio of patents, trademarks and licenses, Wwhit sub-licenses in various
countries in lieu of consideration charged in tleent of trait value/ royalty.
Monsanto Holdings Private Limited (MHPL/ OP-2) is the subsidiary of OP-3 in
India. It is engaged in the marketing of Bt cottoiiorid seeds under the trade name —
‘Paras cotton’and other field crop seedslaharashtra Hybrid Seeds Company
Limited (Mahyco/ OP-4 is an Indian company engaged in research and
development, production, processing and marketingybrid and open pollinated
seeds in IndiaMahyco Monsanto Biotech (India) Limited (MMBL/ OP-1) is a
50:50 joint venture company of OP-2 and OP-4. # been stated in the information
that OP-3 has licensed its Bt cotton technolog®Ea1 for sub-licensing the same to
seed manufacturers in India. The Opposite Partiesg part of the same group in
terms of Explanation (b) to Section 5 of the Act hereinafter collectively referred
to as the ‘OP Group’.

4. It has further been stated that the Informant edténto a Sub-License Agreement
(hereinafter,SLA’ ) with OP-1 on 02.02.2006 to access the Bt cotémhriology of
OP-3. As per the terms of the SLA, the Informant ha pay a one-time down
payment of Rs. 50 lacs to enter into SLA and afvarh this, a pre-determined trait

value on the pre-determined sale price for evely gf. Bt cotton seed packet sold
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by it. Further, as per the Supplementary and AmeamirAgreement dated 17.02.2007
entered into between the Informant and OP-1, avedile of Rs. 150 was payable by
the Informant to OP-1 on the sale price of Rs. @gé0packet for Bollgard —I (BG-I,
single gene Bt cotton technology) and a trait vali®s. 266 on a sale price of Rs.
965 per packet for Bollgard-1l (BG-II, two-gene &itton technology). The trait value
was thereafter again revised to Rs. 225 on thepsale of Rs. 925 per packet for BG-
Il under the ‘Second Amendment to Sub-License Agesd’ dated 29.05.2007. On
the other hand, for the period 2008-2010, the Stateernments of Maharashtra and
Andhra Pradesh (A.P.) had fixed the sale priceBfocotton seeds (BG-I) at Rs. 650
per packet and Bt cotton seeds (BG-Il) at Rs. 7&0packet and the corresponding
trait values at Rs. 50 and Rs. 90. Subsequenthiythi® period 2011-2014, the State
Governments of Maharashtra and A.P. revised theepmof Bt cotton seeds (BG-I) to
Rs. 830 per packet and Bt cotton seeds (BG-Il) $0 880 per packet and the
corresponding trait values were fixed at Rs. 50 Rad90. The Informant hence, sent
a letter dated 16.10.2015 to OP-1 stating that# already paid a total sum of Rs.
28,83,68,794 under the SLA as trait fee to OP-1l Uftarif Season 2014 and is
therefore, entitled for a refund of the sum of B21,48,416 as it has overpaid the
said amount owing to different Government Ordessiésl by the State Governments
of Maharashtra and A.P. from time to time since®0d reply dated 19.10.2015, OP-
1 claimed that rather an amount of Rs. 4,67,01@4% interest @ 18 % is due on
account of payment of trait fee payable under tHeA Sy the Informant.
Consequently, a dispute relating to payment ot tralue arose which is currently
pending arbitration.

5. Furthermore, it has been stated that subsequehtiythe Informantide letter dated
01.02.2016 requested OP-1 to renew the SLA, assdinee was due to expire on
02.02.2016, stating that as the amount of traipfegble under the SLA ®ib judice
the same shall be subject to the outcome of thal legpceedings, OP-1 in response
intimated to the Informantide letter dated 23.02.2016 that the SLA has expirgtl wi
efflux of time and the SLA could have been reneveedly upon mutual written
agreement between them which had not occurrechdratoresaid letter, OP-ihter
alia, had stated that the Informant has willfully bresdhhe SLA in collusion with
certain other seed companies and despite repeajadsts, the Informant had refused
to pay the outstanding amount and therefore, tf@rrant has no rights under the

Case No. 36 of 2016 Page4 of 19



Fair Competition
for Greater Good

expired SLA to produce, sell or store any seedsatoing the technology of the OP
group or use any of their trademarks. In the sastter] OP-1 had also asked the
Informant to restrain from selling, storing, prodg; etc. any seed containing the

technology of the OP group with immediate effect.

6. It has been further stated in the information thaeply, the Informant wrote another
letter dated 08.03.2016 to OP+#dter alia, stating that in terms of Section 9.4 of the
SLA, the Informant continues to have the right doperiod of two years to receive,
store, delint, condition or sell the existing seewentories in its possession.
Subsequently, OP-1 issued a letter dated 11.04.201t& Informant stating that it is
willing to extend a one-time reduction in trait wv@alamounting to Rs. 16.60 per packet
to the Informant, in view of the fact that the Sla@as in existence during such period
and cotton seeds containing its technology had lsdth in Maharashtra during
Kharif 2015, but subject to the payment of all tartsling amounts due and payable
by the Informant. It was further clarified in thetter that this concession being
offered to the Informant does not constitute a waiyy OP-1 of any of its rights

under the expired SLA.

7. In such background, the Informant has alleged @l is dominant in the market for
provision of Bt cotton technology in India, as @shgained a market share of over 90
% within a decade. The Informant hader alia, also alleged that OP-1 is abusing its
dominant position by imposing unfair and discrintorg conditions in SLAs through
which Bt technology is sub-licensed to seed manufagy companies in India. The
Informant has claimed that OP-2 and OP-4, which @esent in the downstream
market of producing Bt Cotton seeds, are not stjet similar unfair conditions by
OP-1, as are imposed upon the Informant and otlietisensees under the SLAS. In
addition, the Informant has averred that OP-1, bysang its dominant position,
influenced the Genetic Engineering Appraisal Cortesit(GEAC) to obtain a No
Objection Certificate (NOC) from the OP group, &pproving any hybrid based on
single gene technology, even though the OP gro@s dot possess any patent over
BG-I1 (i.e. know-how product of the OP group based on singleegtechnology) in
India. This requirement, according to the Informaneéates an entry barrier for others
to enter into the market. The OP group has beagedl to have indulged into anti-
competitive conduct in contravention of Sectionf4he Act by charging unfair trait
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value, limiting scientific development relating Bt cotton technology as well as Bt
cotton seeds, denial of market access, and leveyate dominant position in Bt
cotton technology market for expanding its presend cotton seeds market.

8. It has further been alleged by the Informant thet LA was in the nature of an
exclusive supply agreement, as it did not pern@tghb-licensee,e. the Informant, to
deal with the technology of competitors. Furthbe OP group had also reserved the
right to fix the price of Bt cotton seeds in centaircumstances, where the Informant
fails to intimate the prices notified/ fixed by tt&tate Government to it within
stipulated time. The Informant has also alleged $hiah conduct involving exclusive
supply, refusal to deal and resale price maintemahas resulted in appreciable
adverse effect on competition within India andnscontravention of Section 3 (4)
read with Section 19 (3) of the Act.

9. On the basis of the above facts and allegatioeslnfiormant hasnter alia, prayed to
the Commission to cause an investigation into théenand impose penalty upon the
OP group as per the provisions of the Act.

10. The Commission observed that cases involving simiksues are pending
investigation before the DG. However, the distisping factor in the present case is
that in the earlier cases, the SLAs were renewedlaer on terminated, whereas in
the present case, the SLA has expired by effluxtimle due to non-renewal.
Therefore, the Commission decided to have a preényi conference with the parties
on 28.06.2016. In the meanwhile, OP-4 moved aniegiin dated 28.06.2016 before
the Commission requesting for striking off its nafreen the array of Opposite Parties
on the ground that it is neither a party to the ShAr the Informant has raised any
grievances against it or sought any relief from it.

11. Thereafter, during the preliminary conference heid 28.06.2016, the Informant
submitted that though the State Governments of kah#a, A.P. and Telangana
have come up with notifications regarding fixing todit value and seed price per
packet, yet OP-1 insists on rates that are hidrar tvhat have been fixed by the said
notifications. Further, it was submitted that thespdte relating to payment of
outstanding trait value between the Informant afd1ds pending arbitration and OP-

1 in the meanwhile has refused to renew the SLA [Rifiormant had hence, pleaded

Case No. 36 of 2016 Page6 of 19



Fair Competition
for Greater Good

that as it requires 5-7 years to switch to a newdton technology, non-extension of

SLA by OP-1 would lead to wiping it off from the Bbtton seeds market itself.

12. On the other hand, none appeared for OP-3 in @lémpnary conference. The learned
counsel appearing for OP-1 and OP-2 made the folparguments: (a) the SLA was
for a fixed period and has expired by efflux of éirand it could have been renewed
only with the mutual consent of the parties andltliermant always knew that there
was a possibility of non-renewal of the SLA; (b tBommission has no jurisdiction
to direct OP-1 to renew the SLA as it has no jucisoh in a matter where the
contract has come to an end; (c) whether renewaldMoe a matter of right can be
decided only by the Arbitration Tribunal; (d) ifeHnformant was aggrieved by the
terms of the SLA, it ought to have come to the Cassion during the subsistence of
the SLA and within a reasonable time from the esdorent of Sections 3 and 4 of the
Act, which it didn't and thus, the present inforioat is barred by the law of
limitation; (e) the Informant has alleged unfairm&s the terms and conditions of the
SLA after getting enriched by the benefits of tlanse; (f) in case the Commission
holds the OP group to be liable in the inquiriesigeconducted in other cases, the
Informant could move an application for compensatizefore COMPAT, even
without filing this separate information; and (pete will be no impact owing to non-
renewal of the SLA on the Bt cotton seeds marketth&s market share of the
Informant therein is only around 2%, which can lgasie supplied by other
competitors/ players. Apart from the foregoing s the learned counsel appearing
for OP-1 and OP-2 argued that the main reason ¢mr-ranewal of SLA of the
Informant was the default in payment of trait vahigestipulated in the SLA.

13. The learned counsel for OP-4 impressed upon itécapipn dated 28.06.2016 and
requested the Commission to strike off its nammftbe array of parties as it plays no
role in the dispute between the Informant and OBekpite it being a joint venture

partner in OP-1, alongwith OP-2.

14. After hearing the parties in the preliminary coefece, the Commission allowed the

parties to file additional written submissions/ doents.

15. Thereafter, on 04.07.2016, the Informant has fde@ies of certain documents: (a)

suit filed by the Informant against OP group focldeation of non-infringement [C.S.
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(COMM.) No. 564 of 2016] under Section 105 of thatdhts Act, 1970; (b)
notifications dated 08.03.2016 and 18.05.2016 thdnethe Ministry of Agriculture
and Farmer Welfare regarding the fixation of seetue and trait value and the
Guidelines for GM technology licensing agreemeetgpectively; and (c) order dated
03.05.2016 of the Karnataka High Court vacating ¢iey against the aforesaid
notification dated 08.03.2016.

16. OP-1 and OP-2 have filed a common reply dated 080056 reiterating the above-
mentioned objections that were raised during tledimpmary conference. In addition,
the judgment of the Hon’ble Supreme CourtAh India Organisation of Chemists
and Druggists (AIOCD) and Others vs. Director Galerinvestigation and
Registration, New Delh{DGIR) [2002 CTJ 4 (Supreme Court) (MRTP)] has also
been upon by Op-1 and Op-2 to buttress the sulboniskat the Commission does not
have jurisdiction over a contract that has alreexiyired by efflux of time. Further,
the judgment of the Hon’ble Competition Appellateriblinal (hereinafter,
“COMPAT ") in Competition Commission of India vs. DLF Limitg&gppeal No. 20
of 2011] has also been referred to suggest thatAittewould not apply to an
imposition through an agreement that was entert prior to the enforcement of
Section 4 of the Act.

17. The Commission has given a careful consideratiatheanformation, written as well
as oral submissions of the parties and the othdermahavailable on record. The
Commission will first deal with the objections raisby the OP group with respect to
the jurisdiction of the Commission. The gist of @®up’s contention on jurisdiction
of the Commission is that the Act would not apmythe impugned agreement as it
was entered into prior to the enforcement of Sesti® and 4 of the Act, particularly
when the Informant did not approach the Commissionng the subsistence of the
said agreement or within reasonable time from tifereement of Sections 3 and 4 of
the Act.

18. First of all, in regard to the contention of the @®Bup that the Act would not apply to
the impugned agreement as it was entered into fwitite enforcement of Sections 3
and 4 of the Act, the Commission notes that theesgsaised in the present case are

not limited to the validity of the clauses of th&ASalone but also relate to the
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purported unfair conduct of the OP group duringghiesistence of the SLA and post-
expiration thereof as the rights and obligationshef parties under the SLA survives
even after its expiry. Although the SLA was enteir@d prior to the enforcement of
Sections 3 and 4 of the Ace. 20" May, 2009, the terms and conditions therein
continued to be in force even after the enforcenoétihe said provisions of the Act.
The case also involves aspects such as stringshtegpiration obligations (Section
9.4 of the SLA) coupled with notification requirente if the Informant was to deal
with any other hybrid cotton planting seed (Secos(d) of the SLA). In fact, upon
expiry of the SLA on 02.02.2016, OP-lide letter dated 23.02.2016, had imposed
certain post-expiration obligations like immedigtekstrain from selling, storing,
producingetc. any seed containing the technology of the OP grblgmce, the terms
of the SLA and the conduct of OP-1 in pursuanceetifeprima facie,tantamount to
refusal to deal and exclusive supply agreement lwingmuires examination under
Section 3 (4) of the Act. Since the SLA was in oeven after 20.05.200%. the
date from which Sections 3 and 4 of the Act cante existence, and OP-1 had
sought to act upon the terms and conditions oSib&, the Commission does not see
any bar in examining the SLA under the provisioh$Section 3 of the Act. Similar
view has also been taken by the Hon’ble Bombay Highrt inKingfisher Airlines
vs. Competition Commission of Ind{@011) 108 SCL 621 (Bom), the relevant

extracts of which read as under:

“The question here is whether this agreement, whiets valid until

coming into force of the Act, would continue tosimevalid even after
the operation of the law. The parties as on todastainly propose to

act upon that agreement. All acts done in pursuarfche agreement
before the Act came into force would be valid aanot be questioned.
But if the parties want to perform certain things pursuance of the
agreement, which are now prohibited by law, wouddtainly be an

illegality and such an agreement by its natureyefare, would, from

that time, be opposed to the public policy. We d@aly that the Act
could have been treated as operating retrospegtivead the act
rendered the agreement void ab initio and woulddesranything done
pursuant to it as invalid. The Act does not say Ises because the
parties still want to act upon the agreement eviger &oming into force
of the Act that difficulty arises. If the partiesdt the agreement as still
continuing and subsisting even after coming intedaf the Act, which
prohibits an agreement of such nature, such an egent cannot be
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said to be valid from the date of the coming irtiwé of the Act. If the
law cannot be applied to the existing agreemei végry purpose of the
implementation of the public policy would be deddatAny and every
person may set up an agreement said to be entaetedprior to the
coming into force of the Act and then claim immuritom the
application of the Act. Such thing would be absildgical and illegal.
The moment the Act comes into force, it brings itgsosweep all
existing agreements. This can be explained furtinerquoting the
following example: “A and B enter into agreementsafe of land on
2/1/2008. It is agreed between them that sale demad be executed
on or before 2/1/2009. Meanwhile, i.e. on 10/8/200& Government
decides to impose a ban on transfer of the land @edares that any
such transfer, if effected, shall be void. Thestjoe is, could the
parties say that since there agreement being ptomrGovernment
putting a ban on transfer, their case is not codeby the ban? The
answer has to be in the negative, as on the dagdh&act is sought to
be completed, it is prohibited.” Similar would bbket result in the
instant case.”

19. Further, regarding the judgment of Hon’ble COMPAT DLF Case (suprg, the
Commission notes that the ratio therein relateado-applicability of Section 4 to
conditions imposed under an agreement enteredpmio to the enforcement of the

said provision. Para 69 of the said judgmartter alia, states as under:

“... Section 4 of the Act prohibits imposition of ainfor discriminatory
conditions in the sale of goods or services. Angosition, or the act
after 20" May, 2009 could be validly inquired into by the IC&s the
language of Section 4 of the Act is not retrospectbut prospective.
Therefore, any tainted imposition after that datmuld be a subject
matter of the inquiry, but it cannot be said thhae tentering into the
agreement in the year 2006-07, as the case mayalseaw imposition
after the Act. The continuation of the agreemetar&fd" May, 2009 by
itself would not attract the mischief of the Contjmet Act, unless there
was some act in pursuance of those clauses, whiehe wiot
contemplated in the agreement and would, therefamount to an
imposition of condition.” (Emphasis
supplied)

The Hon’ble COMPAT has upheld the order passedhbyGommission with regard
to the imposition of penalty against DLF. Howeviérhas been observed that the
Commission has no jurisdiction to rewrite the ctmisf the agreements entered into
between the buyers and DLF, prior to the enforcérmaeBections 3 and 4 of the Act.
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The Hon’ble COMPAT has also distinguished the mmatt&th Kingfisher Case
(supra) as the issue in that case was of Section 3 wheethsdvith anti-competitive
agreements. The said distinction suggested by trebté COMPAT is presently the
subject matter of challenge before the Hon’ble 8oy Court in Civil Appeal Nos.
8014-8023/ 2014 preferred by the Commissiater alia, on the ground that Section
4 of the Act would apply even to an agreement ext@nto prior to 20.05.2009 if the
effect of the said agreement is still continuingd asubsisting. Further, the
Commission is of the view that the said judgmentHoin’lble COMPAT does not
imply a blanket ban upon the Commission to exantivee conduct of a dominant
entity. Thus, the aforesaid judgement relied upprihe OP group is not relevant in
the context of the present matter keeping in viesvreasons stated above. The instant
matter also involves allegations regarding conaiidhe OP group post 20.05.2009.
These include (a) demanding trait value as per SleApite State Governments
prescribing lesser rates; (b) denial of technoltmythe Informant by refusal to renew
the SLA on account of disputes which are penditigaliion which appear to be an
essential input for producing Bt cotton seeds;u@n expiry of the SLA, asking the
Informant to restrain from selling, storing, prothg etc. any seed containing the
technology of the OP group with immediate effectpiee the SLA allowing the
Informant to deal with such seeds for a periodvad tyears post-expiration of the
SLA; and (d) leverage of dominant position by OBugr for entering and protecting
its position in the Bt cotton seeds market. Nothitag been submitted by the OP
group as to why the purported unfair conduct of@kegroup post 20.05.2009 cannot
be subjected to Section 4 of the Act. Consideriregé aspects, the Commission is of
the view that it is well within its authority to amine such conduct of the OP group
which is post 20.05.2009 under Section 4 of the Act

20. The Commission has also perused the judgment oHthEble Supreme Court in
AIOCD Case (supra)The Hon’ble Supreme Court therein has held tiiae“point in
issue before the Commission was with regard tov#thielity of an agreement between
the Chemists of All India Organisation of Chemi&t®ruggist and M/s Cynamid
India Ltd. From the order of the Commission, it epgs that the said agreement had
come to an end. In this view of the matter, theas wo need for the Commission to
have considered whether any of the clauses ofalteaggreement was valid or not.
The proposition laid by the Hon’ble Supreme Coudymmot apply to the instant
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matter for the following reasons. Firstly, the spidgment is in the context of the
erstwhile Monopolies and Restrictive Trade PrastiBet, 1969 (hereinafterMRTP
Act’). Secondly, the issue before the Hon’ble Supredmairt in that matter was
limited to whether an agreement which had alreamiyjec to an end be examined
under the MRTP Act but the instant matter is didtend not limited to the terms and
conditions of the SLA but also relates to the puigub unfair conduct of the OP group
which is captured in the para above. As notedea®P-1 has sought to act upon the
terms of the SLA for imposing post-expiration obligns, even after the expiry of the
SLA. Further, the facts on record, including thelieacases filed against the same
OPs, suggest that OP-1 has entered into such seisé agreements with other seed
manufacturers also, containing similar terms angdimns, across India. Thus, the
practice carried on by the OP group has largerigapbn on competition all across
India and is not limited to the contractual relaship between the OP group and the

Informant.

21. Next, the Commission also does not find merit i@ #&ngument of the OP group that
the Informant ought to have approached the Comansuring the subsistence of the
SLA itself. Mere expiry of the impugned agreementfailure on the part of the
Informant to contest the agreement during its siésce are not justified reasons to
refrain from examining the matter since the pransi of the Act are not concerned
with individual disputes but are about promotingmgetition and protecting
consumers at large. The Commission rather findstimethe contention put forth by
the Informant that had it approached the Commisslianng the subsistence of the
SLA, it would have adversely affected its chande®pewal of the SLA.

22. In similar matters against the same Opposite Rartiee Commissigrvide majority
order dated 10.02.2016 passed under Section 2ff (g Act in Reference Case No.
2 of 2015 and Case No. 107 of 2015, directed tmedr General (‘DG’) to cause an
investigation into the matter. Subsequently, takimg consideration the substantial
similarity in the issues and allegations, the Cossmon, vide its order dated
18.02.2016, clubbed Case No. 03 of 2016, Case Bl@f 2016 and Reference Case
No. 01/2016 along with Reference Case No. 2 of 20&bCase No. 107 of 2015 also.
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23. Recently, the Commission has also considered sinmfarmation in Case No. 37 of
2016, Case No. 38 of 2016 and Case No. 39 of 20té.Commission noted that
most of the issues and allegations raised in thases are also substantially similar to
the earlier cases. The additional allegations Hmbugut in these informations
included: (a) unfairness of Clause 3.1 (a) of thé @hich required the sub-licensees
to pay a one-time non-refundable technology fe®®f 50 lacs; (b) OP-1 adopting
differential discounting/ pricing policy for itsfdfates in the downstream market; (c)
OP-1's requirement that the advertisement andngeéixpenses will be borne by the
seed manufacturers/ sub-licensees the Informants; (d) restriction on the sub-
licensees to use donor seeds such as modificattithre @enes therein or backcrossing
with public germplasm; (e) OP-1 entering into diffiet SLAs with its affiliates in the
downstream market where the onerous requiremenisigssed on the Informants
were absent; and (f) OPs influencing GEAC to insista No Objection Certificate
from the OPs for approving any hybrid based onlsiggne technology even though
the OPs did not possess any patent over Bollgdré-know how developed by OPs
based on single gene technology) in India. Aftéinig into account the substantial
similarity of the core issues and allegations agjaihe same OPs, the Commission,
vide order dated 09.06.2016, clubbed Case No. 37 of,20d6e No. 38 of 2016 and
Case No. 39 of 2016 with the earlier cases agaRstas well.

24. The Commission notes that it has already found Q@®{ieprima faciedominant in
the market for provision of Bt cotton technology limdia for reasons stated in its
earlier order dated 10.02.2016 in Case No. 10M@b2and Reference Case No. 2 of
2015. The Commission observes that consequenetexpiration of SLA, in terms of
Section 9.4 therein, the sub-licensee can selk#gting inventories for a period of
two years henceforth, subject to payment of feesalbrsuch sales as provided in

Section 3.1 of the SLA. The relevant text of Sato4 reads as follows:

“Except for termination under Sections 9.2 (e) o), (hpon the
expiration or early termination of this agreemestyb-licensee shall
have two years to receive, store, delint, conditmn sell, in the
territory, any existing inventories of the Genelligamodified Hybrid
Cotton Planting Seed in Sub-licensee’s possessiander contract for
production on the date of expiration or date ofic®f termination, as
the case may be, subject to payment of fees orsualh sales as
provided in Section 3.1, but, otherwise, the suobAsee shall not
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produce or sell Genetically Modified Hybrid Cott&kanting Seed or
allow anyone else to produce or sell Geneticallydiled Hybrid
Cotton Planting Seed on its behalf’

The Commission also observes that in the previagsesfiled against the same OPs,
the SLA was renewed and subsequently, either textewth or posed a threat for
termination, whereas in the present case the SL&\nea extended/ renewed by OP-1
after efflux of time. However, the Commission notkat the reason for termination/
threat for termination in the previous cases was-payment of trait value as
stipulated in the SLA, which is also the major @t non-renewal of the SLA in the
present matter. The other common allegations imckltarging of unfair trait value,
limiting of scientific development relating to Bbtton technology as well as Bt cotton
seeds, denial of market access and leveragingeotitiminant position by the OP
group in Bt cotton technology market for expandihgir presence in the Bt cotton

seeds market.

Hence, the Commission observes that the direciingo the DG in Reference Case
No. 2 of 2015 and Case No. 107 of 2015 to causeastigation into the matters is
broad enough to cover the issues brought out bynfeemant in the instant matter
also. Considering the substantial similarity of tbere allegations in the instant
information and the earlier cases against the gro& the Commission finds it
appropriate to club the instant information withfétence Case No. 2 of 2015, Case
No. 107 of 2015, Case No. 3 of 2016, Case No. 1#0a6, Reference Case No. 01 of
2016, Case No. 37 of 2016, Case No. 38 of 2016 Gamk No. 39 of 2016. It is

ordered accordingly.

The DG is directed to cause an investigation ih@ present matter and submit a
consolidated report to the Commission in respedllahe clubbed matters discussed
above. During the course of investigation, if thealvement of any other party is

found, the DG shall investigate the conduct of soitter party as well who may have

indulged in the said contravention.

The Commission makes it clear that nothing statethis order shall tantamount to
final expression of opinion on the merits of theeand the DG shall conduct the
investigation without being swayed in any mannetsbever by the observations

made herein.
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29. As regards the application dated 28.06.2016 of QBegliesting to delete its name
from the array of Opposite Parties, the Commissioserves that OP-1 against which
most of the allegations have been put forth in itifermation, is a joint venture
between OP-2 and OP-4. It is further observed @2 and OP-4 are present in the
downstream market, where the allegations of levegagy the OPs under Section 4
(2) (e) of the Act have been made. Hence, the Casion notes that the role of OP-4
also needs to be investigated and there is no methe said request. Accordingly, the

aforesaid application is rejected.

30. The Secretary is directed to communicate this cmléne DG alongwith copies of the
information and submissions of the parties. Theigmishall also be provided with a
copy of this order.

Sd/-
(Devender Kumar Sikri)
Chairperson

Sd/-
(S. L. Bunker)
Member

Sd/-
(Sudhir Mital)
Member

Sd/-
(Augustine Peter)
Member

Sd/-
(U. C. Nahta)
Member

Sd/-

New Delhi (Justice G. P. Mittal)
Dated: 21.09.2016 Member
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DISSENT NOTE
Per: Dr. M. S. Sahoo, Member

| have gone through this majority order of the tesk Commission. | have also gone through
the material available on record, including thevindation dated 8 April 2016 filed by the
Informant, the oral submissions of the partieshatgreliminary conference on®8une 2016
and the written submissions of the parties filebssguently. 1 do not find existence of a prima
facie case warranting an investigation into thetenatnder section 26(1) of the Act.

2. It has been alleged that the OPs have, by vofube alleged anti-competitive terms in a
sub-license agreement datef Eebruary 2006 with the Informant (hereafter, SLiplated
the provisions of sections 3 and 4 of the Act. ten@s also noted in Para 10 of this majority
order, that a few matters with the similar allegaoti-competitive terms in sub-license
agreements with other parties are under investigati further note that the investigation into
those matters (Ref Case No. 2 of 2015 and CaselBib.of 2015) has been ordered by a
majority order dated TOFebruary 2016 of the Commission. For the reaseosrded by me in
the dissent note appended to the said majorityrotdéo not find any merit in the instant
information warranting an investigation into thister.

3. Para 10 of this majority order states that tis#irdyuishing factor in this matter is that the
SLA, which contained alleged anti-competitive terrhas expired by efflux of time. The
submissions of the parties as well the determinahdhe majority order mostly centres around
the issue whether the terms in the SLA, which wdsred into prior to the commencement of
the Act and which the parties continued to honougmeafter the commencement of the Act,
can be enquired into for being anti-competitivberiefly dealt with this issue in my dissent note
to the majority order dated #@February 2016 at Para 4 which is reproduced hdesun

“It is futile to examine the licensing agreementsgeeed into between the parties in relation to
BG-I at this stage as these were entered into pieothe commencement of the Act, and the
disputes there under were fairly settled under SR@A which nothing survived, as observed
by the Hon’ble COMPAT. Moreover, neither BG-I isuse nor the licensing agreement in
respect of BG-l is in force.”

4. A brief recapitulation of the facts of the matin order. The terms in the SLA, including
the consideration, that is, trait value, were agrepon between the parties off Eebruary
2006, much before the Act came into force ofi Ry 2009. Clause 9.1 of the SLA stated that
the SLA shall be effective for ten years unlessnteated by operation of law and can be
renewed for additional five years by mutual agresnod the parties. Clause 11.3 of the SLA
obliged the parties to notify the other party ifaty time during the term of the SLA, any of the
terms in the SLA is in conflict with laws, measyresurt judgements or regulations of the
country so that the SLA could be modified apprdehiato avoid such conflict and to ensure
lawful performance of the SLA. Given that the SLAasvto be effective for a long period
during which laws of the land could change makihg SLA or any of its terms unlawful,
clauses 9.1 and 11.3 of the SLA provided for itdification and / or termination.

5. The term relating to trait value in the SLA Hzeen the bone of contention and has been
subject matter of several rounds of negotiation®dlifications (example: supplementary and
amendment agreement dated"1February 2007, second amendment to the sub-license
agreement 29 May 2007). Further, the SLA was terminated by @l on § April 2009 for
non-payment of trait value by the Informant and tteemination was revoked by a
supplementary agreement on"4ovember 2011. The Informant, along with five atBeed
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companies, requested the OP1, vide a joint letiedd2% July 2015, after 9 ¥ years of the
SLA in operation, to charge a trait value from 2080 the rates prescribed by the State
Governments on the ground that the trait valueipddn the SLA runs contrary to the same
prescribed by the State Governments. (I observen ftbe records that various State
Governments have prescribed trait values at diftep@ints of time. Since the Informant has
asked for trait values at the rates prescribedtateSsovernments from 2010, | assume for the
purposes of this order that the trait values weesgibed by State Governments in 2010). The
OP1 did not accede to the request. Then followannd and counter claims by the parties and
arbitration proceedings. The Informant requested@®1 on ¥ February 2016, that is, on the
last day of the ten-year term of the SLA, to rerieessame under clause 9.1, for additional five
years. The OP1 did not agree and accordingly th® &lpired on its maturity on*1February
2016 after serving the parties its full term of tgwFars. Thereafter, the Informant filed this
information on 18 April 2016 alleging that several terms in the S&re anti-competitive. It
has claimed that even though the SLA predates tliecdming into force, its effect continued
even after the Act came into force and hefitave to be subjected to the rigors of the
Competition Act, 2002 - Judgement in the matterkahgfisher Airlines v. Competition
Commission of India and Ors.” (2011)108 SCL 621(Bom

6. | observe that four case laws have mostly béed cused in this matter for determination of
the issue:

i. Case Law 1:Classic Motors Vs. Maruti Udyog Limited (1997) BRJ 462: In this matter,
the Hon’ble High Court of Delhi held as under:

“the plaintiff by electing to reap the benefits tblke agreement and having enjoyed the same
from the year 1983 could not have challenged cl&isefter a lapse of about ten years.”

il. Case Law 2 All India Organisation of Chemists and Druggi&t©rs. Vs. Director General,
Investigation and Registration, New Delhi [2002 CZJSC (MRTP)]: In this matter, the
Hon’ble Supreme Court held as under:

“The point in issue before the Commission was wéijard to the validity of an agreement
between the Chemists of All India Organisation befists & Druggists and M/s. Cynamid
India Ltd. From the order of the Commission, it apps that the said agreement had come to
an end. In this view of the matter, there was nedni®r the Commission to have considered
whether any of the clauses of the said agreemesitvaied or not.”

iii. Case Law 3: Kingfisher Airlines Vs. Competition Commission bfdia and Ors. [(2011)
108 SCL 621 (Bom)]: In this matter, the Hon’ble HiGourt of Bombay held as under:

“If the parties treat the agreement as still contimg and subsisting even after coming into
force of the Act, which prohibits an agreementwfhsnature, such an agreement cannot be
said to be valid from the date of the coming imi@é of the Act.

iv. Case Law 4 DLF Ltd. Vs. CCl and Ors [Appeal No. 20 of 20DOMPAT]: In this matter,
the Hon’ble Competition Appellate Tribunal heldialer:

“The continuation of the agreement aftef™@day, 2009 by itself would not attract the mischief
of the Competition Act, unless there was somerapursuance of those clauses, which were
not contemplated in the agreement and would, tbezefamount to an imposition of
condition.”

7. It is useful to examine if the term relatingttait value and other terms in the SLA were
violative of the provisions of sections 3 and 4ha Act over six relevant time periods:

i. Period A: 02.02.2006-19.05.2009, i.e., from the commenceroémhe SLA but before the
commencement of the Act. During this period, #renis in the SLA cannot be anti-competitive
as the Act was not in force.
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ii. Period B: 20.05.2009-2010, i.e., after the commencement of But before State
Governments prescribed trait values. During thisoge neither of the parties to the SLA
brought up, despite an obligation on them to tHitgce under clauses 9.1 or 11.3 of the SLA,
that any of the terms in the SLA had become illagaliew of the commencement of the Act.
Further, neither a new term was introduced in th& &or was an existing term in the SLA
modified. Nor was there an act in pursuance of térens in the SLA, which were not
contemplated in the SLA.

iii. Period C: 2010-23.07.2015, i.e., after the State Governmprescribed trait values till the
Informant sought the same from OP1. During thisqokrthere was no change in situation
either in the SLA or in the Act. Rather, the pestreinstated the SLA, which was revoked in
2009, by a supplementary agreement datétiNgvember 2011. This confirmed the intention
of the parties to go ahead with the SLA even thaihghAct had come into force and they had
obligation under clauses 9.1 and 11.3 of the SLAtmify or terminate it if any of its terms
had become inconsistent with any law. Howeverva$¢ate Governments issued notifications
prescribing trait values. The Informant requestd®iLOvide its letter dated P3July 2015, to
charge trait values from 2010 at the rates presdrly State Governments on the ground that
the term relating to trait value in the SLA runstary to the same prescribed by the State
Governments. It did not request on the ground thatterm had become anti-competitive by
virtue of the Act. Nor did it ask for the trait wa at the rates prescribed by the State
Governments from the commencement of the Act onftiee date of revocation of termination
of the SLA. This obviously meant that no term ie 8LA was inconsistent with any provision
in the Act or any other law and the only one termthe SLA relating to trait value became
inconsistent with the public policy, as reflected trait values prescribed by the State
Governments.

iv. Period D: 24.07.2015-01.02.2016, i.e., after the Informanight trait values prescribed by
the State Governments till it sought renewal of $é. The OP1 did not agree to the request
of the Informant to charge trait values at the gapeescribed by the State Governments.
Nevertheless, the Informant sought renewal of &y ame SLA, on the last day of the 10-
year SLA, in pursuance to clause 9.1 of the SLAy ovith a caveat that the trait fee shall be
subject to the outcome of legal proceedings. Thus clear that the trait fee was not anti-
competitive even on 1 February 2016, though it was subject matter oftagerlegal
proceedings (not under the Act). This also meaat tio other term in the SLA was anti-
competitive.

v. Period E: 02.02.2016-10.02.2016, i.after the Informant sought renewal of the SLAttkk
issue of the majority order dated 10.02.2016 of @menmission ordering investigation. The
SLA expired by efflux of time and the OP1 decliredrenew the same. In the meantime, the
Commission received information alleging anti-cotitp@ terms in sub-licensing agreements
by the OP1 with a few other parties and ordere@stigations into the matter vide its order
dated 18 February 2016.

vi. Period F: 11.02.2016-18.04.2016, i.e., after the Commisgansed the majority order
dated 10.02.2016 till this information was filedherl Informant, who did not ever allege
anything anti-competitive in the SLA, filed thisfémmation on 18 April 2016, after expiry of
the ten-year SLA on®1February 2016.

8. It is important to note that -
a. The Informant had obligation under clauses @d H1.3 of the SLA to bring up if at any
time any of the terms in the SLA had become illegatever did so. The Informant would not
have enjoyed the benefits of the SLA for ten yefaitshad become illegal or anti-competitive
with the Act coming into force.
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b. Even after the Act came into force in May 200@ ¢he State Governments prescribed the
trait values from 2010 onwards, the Informant wdrttee SLA, which was terminated by OP1
in 2009, to be reinstated. Accordingly, the terrtiova was revoked in 2011. Further, the
Informant wanted renewal of the same SLA in 20I&rat expired serving the parties for its
intended term of ten years. The Informant would have asked for revocation of the
termination of the SLA in 2011 and renewal of tHeASn 2016, if it were illegal or anti-
competitive.

c. The Informant never indicated, till this infortiwen was filed, that any term in the SLA had
become anti-competitive. After 9 %2 years of the ShAperation, six years of the Act coming
into force, five years of the prescription of triées by the State Governments, and four years
of the revocation of the termination of the SLAe tinformant wanted the OP1 to charge trait
value at the rates prescribed by State Governmiemisver said that the trait value specified in
the SLA had become anti-competitive. It merely veanthe trait value to be re-set from
2010. It did not ask it from the commencement &f Act. In fact, it could not have done so,
because variance of a price determined by thegsaftom a regulated price cannot be
considered anti-competitive.

d. The Informant has alluded that it did not bringp earlier that the terms in the SLA were
anti-competitive and consequently illegal as thawul have prompted the OP1 to deny it
market access. It is difficult to believe this, gparlarly because the Informant brought up that
the trait value in the SLA was contrary to the sgpeescribed by the State Governments. It is
also difficult to believe that the Informant knowly reaped the benefits of an illegal SLA for
about seven years, that is, from the commencenighedct till the expiry of the SLA, despite
an explicit obligation under clauses 9.1 and 11 SLA not to do so.

e. The Informant never said that any term in thé\ Stas anti-competitive till it filed this
information. It said so only after the OP1 refugedrenew the very same SLA and the
Commission ordered investigations into similar teimSLAs in other matters.

9. In view of the above, | find that it is not opfem the Informant to raise the issue of illegality
of the SLA after it has enjoyed it for its full terof ten years keeping in view the ratio in Case
Law 1. Further, it is not open for a party to ameggnent to raise the issue of illegality in the
said agreement at any time in future. There musarbend to a matter. It is also not open for
enquiry in view of the ratio in Case Law 2. Assuqgithat the Informant is right in its
allegations, the SLA became illegal in view of #fagio in Case Law 3 and both the parties
colluded to continue an illegal SLA. The Informaditd not withdraw from an illegal SLA
despite an obligation to do so. It is, thereforeylatful if it has come to the Commission with
clean hands. Further, there has been no imposttioany new term or modification of an
existing term in the SLA since the Act came intecband hence it cannot be anti-competitive
in view of the ratio in Case Law 4. Therefore, | dot find any merit in the information
warranting an investigation under section 26(1thefAct.

Sd/-

(Dr. M. S. Sahoo)
Member
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