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R. Prasad (dissenting)

1 have seen the majority order and I have a dif‘r‘erent view and am

therefore passmg a separate order. The facts in this case are identical

with the facts in the case wherein I have already passed an order i.e. case

nos. 25, 41, 45, 47, 48, 50, 58 and 69 of 2010. As the issue involved are
the same, the same orders are passed in these two cases also

2. But before dealing with the issue it is necessary to discuss the facts

in respect of the film industry. =When a film is announced having a

particular story and a star cast, the producer requires funds to produce

the movie. In the earlier years, as film making was perceived as a risky

business, bank and institutional finance were not avail‘ablewto,the film
producers. Finance was provided by private financiers. at
of interest and was also provided by the distributors

distributors in turn used to get finance from the exhib

owners of single screen theatres in different regions of

providing the finance the distributors acquired rrghts to'explmt the film
normally for a period of normally ten years in the areas where the

distributors operated. The country was divided in various zones lmtlally

five, then seven and now twelve zones. A distributor operated in one

zone and the distributors distributed the films to the et>j'<hw

| s zone.
The agreements entered into by the producers and the s were
on outright sale or minimum guarantee basis. In the mm marantee

system, the distributors agreed to provide a minimum guarantee to the

producers and if there was an overflow the overflow Was to be shared by
the producers, the distributors and the exhibitors in different prOportlons

Sometimes, the producer or the distributors used to the hire the cinema

halls of the exhibitors for a certaipg \eq at a negotiated price and the

nate> he hiring charges. Thus the

gllarge chunks of finance for
making the movies.



3, In order to have discipline in the entire film industry, the industry

organized itself at different levels. First of all, the name of the film was to

be registered with one of these agencies so that two films having the

same name were not released at the same time. Secondly whenever a

producer entered into an agreement with a distributor for a certain zone

this was also registered by an agency. Publicity of this fact was given

through various publications such as Trade Guide etc. This was done with
the idea that a producer does not sell the same movie to another

distributor in the same area and in this manner obtain further finance

Sometimes when the film being produced involved \arge amount of

finance and the distributor could not ﬁnance the productlon another
distributor was appointed for the zone or two distributors wo

joint venture to finance the film. In every zone wherd th

operated the exhibitors and the dlstnbutors forme

uld form a

regulate the entire business of film exhlbltlon and d

associations were either societies or compames under Sect
Companies Act.

25 of the
These associations or co’mpanies fonirn”dla:tfé_d"'by’e-laWS
and they worked as dispute resolution agencies for dlsputesbetween the
exhibitors, between the producers and the distributors/‘ex'nibitors and
between the distributors and the exhibitors. These assoc:|at| ns regulated
the business in the way that once a producer/ dlstnbuto

ed to
give the business of exhibition to an exhlbltor,_ the prod _‘dlstnbutor
could not then give the rights to another exhibitor. In thls manner, the

pecuniary interests of the exhibitors were protected.
there were similar

Sumllarly, when
disputes between the producers and the

distributors/exhibitors, these associations protected the interest of their
members. All the producers / distributors had to become members of the
association by paying a nominal fee before a film could be released in that
zone / area. They also had tof «ré@\vste“
associations so that the names of/t/nre\?'

P
were known, These associatio s<zhad

created for the regulation of the en>tlr(

he films with the zonal
er '/‘axdistributor / exhibitors

stfa‘;tﬁéory backing but were

dustry/ and they had evolved
by ‘
N




»
-

over a period of time. Any regulator in order to be effective has to have

penal powers, As no statutory authority was available to the associations

they exercised the power of boycott. These associations took upon

themselves the power to levy penalty which was nothing but the failure to

honour contractual obligations. Failure to pay the penalty resulted in
boycott by the associations and their members.

4, This system was working well till the advent of new technology and

the migration of the Ihdian community to different countries. As a result
the demand for Indian films extended in various countries. Therefore the

producers started selling the world rights of films and in this manner got a
new source of revenue. With the arrival of commumcatlon by satelhtes it
was possible to send films through the medium of satelh
and satellite communication also become available to t

the advent of internet and broadband technology it be

teS;,

hus DTH
- With
le to

_ ﬁé.th“ea
knowhow increasing in the duplicating technology |t‘be me eaSIer to

duplicate a film and sell them through floppies and compact dlséé AII thIS
expanded the earnings of the producers.

transfer films through internet and broadband serv

World rights, ‘satellite rlghts
DTH rights and music rights could be sold and the producers could get

Iarge sums of money. But it also led to a situation wi
a film was reduced to a few months.

The new technolos

earning of the exhibitors.

Another factor which came up Was the amval
of multiplexes where multiple screens were used for screening films in a

more congemal atmosphere. Bemg new in the area, mulhplexes got sales

India. This led to various dispu eswv\t"_

matter of discussion in these casg\' L



5. The issue to be decided is whether boycott of a business entity and

its products is an anticompetitive behaviour. The next issue is as to

whether an association is an enterprise under Section 2(h) of the
-competition Act. The third issue is whether Section 3 or Section 4 of the

Compétition Act would be applicable to the facts of this case where a

number of associations are involved. But before taking the analysis

further, it is necessary to discuss the legal issues in this case. Enterprise

has been defined in the Competition Act under Section 2 (h) as under:-

“enterprise” means a person or a department of the Government
who or which is, or has been, engaged in any activity, relating to

the production, storage, supply, distribution, acqws:tion or control

or articles or goods, or the provision of services, of ny

investment, or in the business of acquiring, hold\

dealing with shares, debentures or other securit

body corporate, either directly or through one o‘f"

divisions or subsidiaries, whether such unit or “division’ or at’

different place or at different places, but does divot Lin’clude any

activity of the Government relatable to the sovereign functions of

the Government including all activities carried on by the

departments of the Central Government dealing w'
currency, defence and space.

atomic energy,

The important words in this Section are person and acti\iity. Person has
been defined in Section 2(l) as under: -

“n

person includes:- (i) an Individual; (i) a Hindu und/wded fami y, (iii) a

company; (iv) a firm; (v) an association of persons or a body of individuals

whether incorporated or not, in India or outside India; (vi) any corporation

established by or under any Ceﬁ ral; State or Provincial Act or a Government
company as defined in Sec, /én |

h“e‘fcd'mpanies Act, 1956; (vii) anybody

corporate incorporated by o/r tind Iaws ‘of a country outside India; (viii) a

'co operative society regh te%ed law relating to cooperative



societies; (ix) a local authority; (x) every artificial juridical person, not falling
within any of the preceding sub-clauses;”

Person includes an association of person. Therefore, a registered society
has to be considered as an association of persons whether incorporated or
not. But if the society is registered under the Cooperative Society Act has

to be treated separately. “Activity” has been defined in the explanation
(a) to Section 2(h) of the Act as follows: -

Exp/anétion - For the purposes of this clause, -

(a) ‘“activity” includes profession or occupation;

The definition is inclusive and has therefore has to be g|ven a

meaning. The words used in Section 2(h) of the Act '|s

guideline, a regulation, a legal activity or any act wh|cheff
carrying on of business is covered.

It is evident from the fact th‘at a
government department is an enterprise according to the deﬂmtlon but a

government department does not carry on any busnnes”"

not necessary that a person should be carrying out any bLismess. to
qualify as an enterprise under the Competition Act.
confirmed by a decision of the Delhi High Court in the case of Hemant
Sharma vs. Chess Federation, Writ Petition (Civil) No. 5770 cf 2011 This
decision of the single Member was confirmed by the DlVlSlon Bench by its
order LPA No. 972 of 2011 dt. 22.11.2011 Therefore the associations are
covered under the definition of enterprise under the Comkpetivtion Act

6.  The next issue is whether the Jéfﬁi

‘iéﬁbns are hit by the provisions
of Section 3 of the Competition Acf.”

n'3 is- under Chapter 1I of the
emenpés abuse of dominant

Sec,
Act which deals with Prohibition of @érbg—un

p05|t|on and regulation of Combmahon’( r;;i»’thls chapter there is a



Prohibition of agreements and the heading of Section 3 is anticompetitive
agreements. Under Section 3(1) of the Act no enterprise /~ person or an
association of enterprise / person shall enter into an agreement in respect
of business activities, acquisition and control of goods and services which
is likely tQ cause or causes appreciable adverse effect on competition
inside India. Section 3(2) envisages that such agreements are void,

Section 3(3) is a deeming provision and it env:sages a rebuttable
presumption.

7. Under Section 3(3) of the Act, three situations are covered. The

first is any agreement between enterprlses/assomatton of e‘ te‘rprlses or

person/assooatlon of persons. The second is practice carriad o1
thlrd is “decision taken”,

Thus, by the deemmg pro
practlces carried out and decisions taken' are p

agreements and all these three items have to

Practice carried on and dk
to be by an association of enterprlses or by an assocnatlo

anticompetitive agreements.

all the three situations, one condition is that the enterprlse L,/person and
their associations should be engaged in identical or similar trade of goods

or services. The persons/ enterprises and their aSSOCIE\tIOHS would be h|t
by the provisions if they

(a) directly or indirectly determ/nes purchase or sale ““‘r/ces

(b) limits or controls production, supply, markets technical

development, investment or provision of \s‘ervlges-, ‘
(c) shares the market or source of production or provision of
services by way of allocation of geographical area of market, or

type of goods or services, or number of customers in the market
or any other similar way;

(d) directly or indirectly results in bid rigging or collusive bidding

It is presumed that if these facts ex1st they would be presumed to cause

appreciable adverse effect oh @om» t|©n

,Th|s means that if the
;



presumption is involved on the strength of the legal provision, then the
factors mentioned in Section 19(3) of the Act are not required to be
looked into. But if the enterprises discharge the onus cagt by the Section
then the Commission would have to examine Whether the factors
mentioned in Section 19(3) would apply to the facts of the case.

8. Before proceeding with this case, it is necessary to examine as to

how agreement and practice have been defined in the Act

Agreemeht
has been defined in Section 2(b) as under:-

agreement” includes any arrangement or'understanding or action

in concert-
(i) Whether or not, such arrangement, understandlng or
action is formal or in writing or,
(if)

Whether or not, such arrangement, understandmg» or

action is intended to be enforceable by
proceedings.

' legal

It is also an inclusive definition and therefore 3 wide mterpretatlon has to
be given to the provisions. The definition encompasses an arrangement

or an understanding or action in concert. Thus the static and dynamlc

elements of agreement are into account.

But an agreemv'ent always
envisages more than one person or an enterprise.

9. As far as practice is concerned it is defined as follows:-

Practice” has been defined in Section 2(m) of the Act and

includes any practice re/a'ting to the carrying on of any trade by a
person or an enterprise.

It is again an inclusive definition and has to ‘%e g
and the practice has to be related to any c‘&ﬂvu

a trade by a person or an enterprise. \\f:



10. A perusal of the above discussion would show that the first issue to

be decided is whether there was an Association of exhibitors and
distributors or the entities have to be treated as a separate on body
because there had a legal existence. Many of these associations were
incorporated as section 25 companies or were registered as cooperative
societies with the relevant State Acts. But in fact these entities worked as
associations of various exhibitors and distributors as well as producers
The agreement if any was entered into between the exhibitors or the
distributors at the time of the forming of the association which in many

cases was more than 70 years ago. If such a situation is accepted then
any share purchase of a limited company for a partlcular pu
amount to an agreement for the purposes of thls'
becomlng a member of society the agreement entered into 5(

ago for becoming a member would have to be treated

;rpose would .

within this Act. A decision taken or practices carnedr; on"

associations of enterprises or persons according to the ma]ority V|ew
would be hit by the provisions of section 3(3) of the Act

In my vnew
ONnce a person or an enterprise subscribe to the shares of a company or

become a member of a society then the entity which is. found. is a

enterprises.

In this particular case there was no ag’ e' ' and a
have already held that the association which formed was a dlfferent legal
entity from the association of persons and as there was no agreement

Section 3(3) of the Act was not attracted. There is no doubt that large
numbers of persons were inv ve

association but as the

constituted societies and the i co porated @em anies were legal entities

the different entities could no bé t 2d as ‘ssoc1at|on of persons. As

gree‘mepf with self, there was no
As far as practice and decisitn taken are concerned, it is

one entity cannot enter into
agreement.

9




necessary that the practice or the decision taken should be by an
association of enterprises. As there was only one entity in an aréa there
was an absence of an association of enterprises. Therefore the provisions
of section 3 would not be applicable to the facts of the case. T therefore

do not agree with the majority view that an association was in existence

11. The behaviour of the said associations have to be examined with

reference to Section 4 of the Competition Act. I have already held as

discussed above that it is not necessary for an enterpﬁse to carry on
business and therefore the relevant society or company could be an

enterprise which could be covered under Section 4 df the Act Under
Section 4 of the Act in the explanatlon of the sald sect|on dommant

position has been defined as under

Explanation:- For the purposes of this section, the expres V

(a)

“dominant pos:t/on ” means a position of strengthf‘ en yed by an
enterprise, in the relevant market, in India, which e Aabyles it to -

(i) Operate independently of competitive forces preva/l/ng in
the relevant market; or

(ii) Affect its competitors or consumers Or the Felevant
market in its favour., ' | Be

In the area which has been accepted by the assocnatlon as ltS area of
operation, most of the exhibitors and distributors operatlng in the area
are members of the society or the company as the cvf i,ve"ﬁ‘\ay be.

The
enterprise which is society or a company is able to operate mdep«_endently

of the competitive forces prevailing in the relevant market, Thus, in the

area of its operation, the said associations are dominant.

The factors
mentioned in Section 19(4) als(

enterprises are dominant wit

being companies and societie deahng

‘v\‘y//Wlth regukatlon do not have

a market share, size, resourgs eéwﬁomnc power.

nd There is no
guestion of vertical integration or countervallmg buying power, social

]

10




obligations and social cost or a market structure and the size of market

does not require to be seen. The enterprises do not lead to any economic

difference. But even then they are in position to Create appreciable

adverse effect of competition. The consumers in this Case” are dependent
on the enterprises by the virtue of the fact that the different enterprises
operating in this business in the area accept the diktat of the societies

and the companies and therefore the consumers are totally dependent on

these societies and companies. Further the association e, the socnehes

and the companies have acqunred dominant position as deﬂned in Sec’uon
19(4)(g) of the Act under the clause otherWIse

These enterpnses have

concerned.  The provisions of Section 19(4)(h) are als

Therefore the enterprises have to be treated as domunant play
field of operation.

12. The next issue to be defined is the relevant mai’*k

market would be the exhibition or distribution of ﬁlms m the geographi

area in which those associations operated and the relevant m

be the service of distribution or exhibitors of films. The geog"l*apnical
market would be the area for which the societies or the companies were
created. ™

13. It is now necessary

enterprises in the area of her 0
= u)

associations have indulgedNn \L\\at@use of t é dominant position is Section

4(2)(c) of the Act. By boycott\ﬁ@mthe -producers for different reasons they

11




have indulged in denial of market access to the producers, “They have

also hit by the provisions of Section 4(2)(b(i) of the Act as the provision
of services is restricted,

14. With this view we have to examine the behaviour of different

associations. For example Karnataka Film Chamber of Commerce did not

allow to release films in more than 14 screens in the entire states This

was done only in the case of non Kannadiga films. The restnctxon was

imposed in order to promote the films made in the Ianguage of the state
of Karnataka. Thus the association of KFCC has not only enforced unfair

and dlscnmmatory conditions in the provision of servnce bu_t also has

The only way to promote Karnataka films is to produce q

that they are able to compete with the Hollywood and Bolly

There cannot be a discrimination on the basis of language c'

creed. This is a constitutional guarantee and it is ensh i

rined i the
Competition Act. Therefore the boycott of the films and I
only to fourteen screens amounts the denial of mark
being discriminatory. KFCC has therefore contravened the'l

Sectlon 4(2)(a)(i) and Sectlon 4(2)(b)(i) of the Act.

miting them

15.

The next issue is in respect of satellite rights, DTH nghts and video
rights.

As already discussed above, the shelf life of a mo

vie is qmte low.
Though some producers and distributors agree to the release of these

rights within a period of three months of the release of the films, the
different associations have different penods some of the associations

agree to the release of these rights w’yhln SiX onths of the release of the
films but some others insist on a/p

eriod of’ flvey;/ears Though some of
the distributors agree to the relea eiof t e\ nghtsiwnthm three months of

the release of the films, they do r\tot\ take o}account the lnterest of the

12



exhibitors. In the small mofussil cities and towns of India,

movies come to the theatres after a period of three tg fou'

even later. If the satellite, DTH rights and video rights are

the exhibition in the cinema halls, the exhibitors are put to

majority of the persons would have seen the movies on

many new
" months or
50ld lprior to
1655 a5 the
T.V. either

through satellite broadcasts or cable T.V. The Industry should decide this

issue amicably keeping into mind the interest of the producers the
distributors and the exhibitors.

16. But presently the sale of satellite, DTH and video rnghts have led to

difficulties for the producers, the distributors and the exh|b|tors . Presently
most of the associations insist that before the release of a film, a
producer should become a member of their associatio,

should register their films with the assocuatlon
membership creates no difficulty as the fees charged is ven
There is a clause in most of the associations that no memb‘er* ‘
with a non member. If a member deals Wlth a non me; _
penalised. Thus a producer has to become a member of‘ the

or otherwise it would not be able to release its film in the
association.

> assoc1at|on
area of the

But when a producer becomes a member of the association

film.  The producers sign such undertaklngs for the

their film would not be released if they do not sign s

1ts etc. much
before the expiry of the pel"lOd of five years some’umes Wlthm a period of

three months or even earlier. In such cases, the assocratr’ohs levy a

charge on the producer for the failure

Snour the contract
with the association.

A
gpé\e not pay t

enth)e producer
¢ i/ the assoc
<)

entered into
he liquidated
/ distributor

But when t
damages for the violation of the %o
comes with the distribution of a ejhbse

ation do not
allow the release of the fijm by re?u

This again

13



amounts to a denial of market access in violation of Section 4(2)(c) of the
- Act. ‘ ,

17. The denial arises mainly due to the collective bargammc

strength of
the exhibitors / the distributors who act through the associati

on. If there

is a contractual liability on account of liquidated damages then the

correct course for the association is to go to the courts for r

‘ecovery but
they cannot deny market access to the producers.

Another issue which
appears is that though there are hundreds of producers, complamts have

come only from a handful of producers. There producers do not believe in
following the earlier norms and would like to increase their oroﬂts at the
cost of the exhibitors.

18.

In any case it is a contentious issue and the trade h
In any case taking into account the small shelf life of ﬂlms

months from the release date would be a reasonable pe ;
satellite, video rights etc. A period of five years is totally unr

A period of six months would take care of the interest of the'oiro'dtjce'rs
and the exhibitors. tlcofh%ISEtitive

sort it out
period of*'SIX

the sale of

But in any case, boycott of a film is an
act under the provisions of Section 4(2)(c) of the Act.

19.

Similarly when some disputes arose between pro
exhibitors and some amounts were due from the pr
association stepped in to support the exhibitor and as u
subsequent film of the producer by not allowing its ‘reg
release. In such cases also, the exhibitor could have flled

recovery and the association should not have boycotted the
also a violation of Section 4(2)(c) of the Act.

stratlon and
 civil suit for

film. This is

20. associations

The D.G. also found durmg mvestlgatlon that some

$ is especially
restricts and
W of Section

ns allow such

4(2)(b)(|) of the Act. On th‘ef’other h d\ ome associatior

14
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time certain anticompetitive behaviour is bound to arise. The

dealings. Such restrictive and anticompetitive behaviour

should be
stopped by the associations by amending their laws.

21. Another issue raised by the D.G,

is compulsory reglstratuon of the
films.

In my view, registration of films is necessary to
definitive in dealings and transparency. But if any other co
put which has no relationship with the contract or registration

of Section 4(2)(d) of the Act. Such supplementary obligations

brmg, some
nditions are

is violative

at the time

of registration should be stopped by the associations,
22. The associations have done exceptional work during the years by
- setting disputes and running the industry in a good manner. But over

1€ associations
are doing the work of regulation without a st‘a'tu"t"ﬁirii""at

therefore the only authority which the association is that of

boycott and
denial of market access. But then boycott falls foul of the Competlub’h Act
as discussed above. -

23. 1 have not discussed the facts of the case becau

se they are
discussed in the majority order.

24. Considering the abuse of dominance by the assooatlon which are

ed“out in the
Therefore a

either companies or societies, in my view the dnstortlon creat
market is not large as far as competition is concerned
penalty at the rate of 2% of the turnover of each assocrahon

in the majority order would be sufﬁcrent for the contraventi
sufficient.

as drscussed
ion would be

The associations should comply with the dlrectlrms issUed in

the order within three months of the ord

25. The Secretary is directe guve ijx:ate the order to the
concerned parties.

15




oeaHngs
stopped by the associations by amending their laws.

21.

films.

‘,Another issue raised by the D.G.

definitive In dealings and transparency. But

of registration should be stopped by the associations.

22.

are doing the work of regulation without a statutor
therefore the only authority which the association is th’at of

denial of market access. But then boycott falls foul of the Con"

as discussed above.
23.
discussed in the majority order.

24. Considering the abuse of dominance by the associatio

either companies or societies, in my view the distortion cr
market is not large as far as competition is concerned
penalty at the rate of 2% of the turnover of each assocratlon

in the majority order would be sufﬁcrent for the contravent

sufficient.  The associations should comply with the directic

the order within three months of the order.

25. The Secretary is directed. to communicate the order to the.
concerned parties, g
: |
Sd/-
/ Member (R)
&Sa!STANTDIRECTOR
o1 ‘L@m“peh ion Commission of India
New Delhi

Such restrictive and antrcompetltlve behaviour

The associations have done exceptional work during th
- setting disputes and running the industry in a good manner

time certain anticompetitive behaviour is bound to arise. The

I have not discussed the facts of the Case because they are

should be

Is compulsory registration of the
In my view, registration of films is necessary to

oring some

if any other conditions are
put which has no relationship with the contract or registration
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