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Rationale

& Resources are limited/ finite

¢ Economic well being

> Better off societies
»> Worse ofiff societies

¢ Society should maximize welfare
> Allocative; efficiency.
> Productive effilCiIeEncy,
> Dynamiic efficieEncy.

v Welrare maximar imited By FESOUIRCES




Benefits of Competition

¢ Promotes efficiency and innovation

¢ Ensures abundant availability: off
goods and services off acceptable
guality’ at aifferdable / lower prices

¢ Offiers wider cholce to consuUmers




Perfect Competition

Products are hemogenous
Perfect iInformation- symmetry.
Large number of buyers and sellers

¢ Quantity off product bought/sold
relatively: sorsmalls as not te affect
Market price

¢ Free; entry and exit




Reality

¢ Can these factors and, therefore,
perfiect competition exist?

¢ Need free/complete competition
exist?

» Need there be really a free entry to
the market?

» Or should' there be some check on
ERtrRY7

o I entry, ISk not free, how: pPeriect
competition woetld ve achievea?
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How much Competition

¢ Should a brain surgery be decided by
auction or bidding process?

¢ Should an accountant be hired by open
tendering process? without any check on
the inputs which go inte the making of an

dCcoumntant

» Should anr engineer be hired te build a
pridge  witheut any assurance of his
COIMPELENCE?

» WillEveur be Nappy: tor sent yourr child  ter a
SCNOOI Where: the) teachers are appeinted
Without reganrds ter thelr qgualitys through
SEME OPERIN KNOWIRI PrOCESS 6




Natural Monopolies

o How many NG gas/ water pipes,
Sewade pipe, electric/telephone/
INtErnet wire connection?




Standards

¢ How many electric plugs you want to
have to charge your mobile or other
electric gadgets?

¢ Should seme products, be; alloewed into
the free market even i they pose
nealth hazards?

¢ Would youllike te change Vour mebile
Manad Set every: time you cheose; a SIiv
card from diffferent cCompeting) SERVICE
PIrEVICdErs?
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Access

¢ Whether the society has all the resources,
In enough quantity, to cater to needs of all?

¢ Or do we need a check on consumption, so
that acceess is not denied tor many.?

¢ Should a wvillager om a remote; island i
LakshadWeep: not have aEcess tor a pPost
card as delivering it toe  him IS
Uneconomical?

¢ Should soeciety ensure that many. ofi those
Whe  cannoet * affords sheuldh have basic
mIRIMURE NEEAS?
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Civil Society

¢ If there are buyers/sellers for some
product/services which, are not In
confiormity with the collective
conscience of the civil seciety, should
they: be; allowed into: the, firfee market?

> Indian Penall Code; (IPEC)

- S 371 — hapituall dealingl iR siaves
« S 51/ 2/37.3  — selling/buying mMIRGKS for ...
. ete...




Right or Left

¢ Should Competition, essential in a
free market economy, be allowed a
free run?

o Are free markets free enough to
escape; fiallures?

¢ s worldh really: divided! in capitalist/
SECIallst BIOEKS?




Natural Progression

¢ Evolution of the Competition law and
regulations

» Mind set

¢ History: of regulations from pre-
Independence; till date

o Salt movement
o Essentiall commodities
¢ IS regulation  not asyvldras) civilization?
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Present Regulatory Status-I

¢ BIS/Agmark/FDA : safety, public
health

¢» Networking Industries-last mile
CONRNECHLIVILY

>power,  telephone  (wire  network),
Banking/Credit cardl (is/ 1t One India-One
pankd), Water supplV/sewade, nNaturalrgas
SUpplY, Cable; OpPErators, INterFnet ete.
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Present Regulatory Status-Il

¢ Areas needing to have minimum standard
guarantor e.g. education (AICTE, CBSE,
ICSE , UGC etc. ), medicine (MCI), Law.
(BCI), Chartered Accountancy (ICAIL), Cost
and Works Accountancy: (ICWAL), Company.
Secretaries (ICSI), Other Professional
podies, UGC teachers (NET)

Productst whichr are in limited guantities ana
Javer te) De made; avalaple o Vast
POPUIBALIONS




Technology Dependence

¢ Can technology provide freedom
from this mind set and duplicity of
Services — more so with regards to
|last mile connectivity

¢ Letters- Telegramr- Telex —Fax- Email

s Fixeadl  ling’  netwerk  tor  CDMA
technoelegy: /- Wikeless

v Electricity/ EReray/  Heat ete: may: be
the next firontiers

15




Economic Regulations

¢ Are constraints on market behaviour
or structure by public authorities

Examples:

»laws), subordinate; legislation, fiormal and
Informal erders, regulations issued by,
Institutions created by the government




Need of Sector Regulators

¢ [echnical expertise necessary to
determine aCCEeSS, maintain
standards, ensure safety, determine

tariffis, ensure Universal Service
Obligatien (USO)

¢ Structural compulsions

> naturals  mMenoepelies-econemies; ol scaley
SCOpPE

> hHEtWork InNdUSCHES




Sector Regulator

¢ In-market’
¢ Usually ex-ante
¢ Sets ‘rules of the game’

¢ Entry, conditions, technical details,
tariff, safiety standards, access, ete

o Direct  controlt  on  pPrice/quantityy
quality,
¢ 60 prevent Ineficient  use  of

reseurces, meet USOF ana™ protect
CONSUIMENS =




Commonly Present

¢ Sectors having natural monopolies
¢ Sectors needing USOs
¢ Network industries
¢ Infrastructure sectors
¢ Utilities
EXamples:
Water, Electrcity, elecom: ete:




Competition Authority

¢ Off-market” regulator
Jsually: ex-post
Referee

Relies on market forces

¢ Independent and objective — less prone; to
Influence off market players capture

¢ Specialized fiorum: fior decidingl competition
ISSUES

» Applies, competition”  principles unifermily
2CIrOSS alll SECLOIS




Competition Oversight

o Maximum  impact with  minimal
Intervention

¢ Uniform competition QUECOMES
dCross sectors

¢ Independent andl ojectivVe — not proneito

influence of incumbents




Synergy

¢ Sectoral regulations prevent
inefficient use off resources and
protect consumers

» Competition; law' alms at prevention
OF market power and thusk ensurres
elfficiency, and  Ennances; Consumer
Wellare




Comparison

» While sectoral regulations is ex-ante,
competition law is, mostly, ex-post

» Competition law: consists of negative
commands  while Industry-Specific
regulations provide POSItive
comimands

¢ Sectorall regulations are more; diFect
ahdl Concerned With structure while
compEetition law s Indifect and more
concerned Wit condUct and
PENaVIOUI: -




Overlap / Conflict

Can arise on account of

¢ Conflicts in Laws (legislative ambiguity/overlap/
@mission))

¢ Interpretational bias (bureaucratic; bias)

¢» Conflicting approaches - market vs. regulation.
Regulatery: intervention: Itselir may, generate o
Protect anti-competitive sittiation

¢ [nevitable in the absence of clear delineation: of
jurisdiction
9 Spurredr By tUrF Waltr oS
» Market players

» Enfiorcers
> ILegal airbItrators




Harms of Overlap / Conflicts

¢ lLoss of neutrality - “regulatory
capture”

o Delay in delivery — “forum shopping”

¢ Adverse, effects on Investments,
MErgers & acquisitions

¢ l.essening of Eeffiective competition
rEsUIting Int decrease 1N productivity,
elficiency, Eeconomic growths amnd
CONSUIMER WEliare




Possible Solutions

¢ Sunset’ clauses

¢ Expertise available with either Is
unigue and canmnoet be acquired easily
Py the other — healthy: respect

o Competition law  enfercement can
OVercome insufficiencies; in regulations
— e.d|. predatory: pricing

» A Sectorall regulater can der what a2
competition’  aUthority:  cannet- e.d.
Sithations might Warrant: price: fixation
IR pUBlic IRtErESE, Setting standards etc.




Conflict Resolution

¢ Informal

> contacts, meetings and exchange, of
iInformation

> exchange of officials
» setting up off joint working groups

¢ Formal

> right' tor participate N proceedings befiore the
other

> formall refierrals’ - optional or mandatory,
> appPEal o) af COMIMGN aUEthGILY,

> NE INCERFEFENCE 1N ChE OLRER S CERFItORY,

> delineation off jurisaiction —by statute




Relative Roles

¢ Regulators have strength in technical
areas

¢ Competition authorities have strength in
economic/competition matters; principles
set by them apply across all sectors

¢ Regulation should fade away: or minimIse
as competitive markets emerge

¢ Appropriate  coordination mechanisms: at
Working level are important. Respect and
consideration fo)p each OthErS:
foles/strengths

9 As falrh as pessible, laws may, delineate
jurisdictions, anad provide for
consultation/coordination procedures
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Indian Position

¢ Formal referrals — S 21 & 21A
¢ Any statutory authority

> may make a reference to CCI

> CCI to give opinien in 60 days

¢ Opinion off CCI is net binding

o CCI may also refer to statutery authorities
¢ REfErence Is not mandatoery.

» No provisien fer CCI ter take: Up) SUo) oty

¢ No corresponding) provision in secteral reguiatory,
WS

¢ Referrals by Central /. State Gove., —'S 49




The Electricity Act, 2003

¢ S /9 Functions of Central Commission-
(1) The Central Commission shall....

(2)TThe Central Commission shall advise
the Central Government on all or any
of the following matters, namely:-

(1)..
(1) Promotion of competition), efficiency:
and..

IS 86(2) says the same for state
Commissiens]




The TRAI Act, 1997

¢ S 11 Functions of Authority:

(1)....,the functions of the Authority shall be to-

(2) Make recommendations, either suo motul or
on a request from the licensor, on the

following matters, namely:-

(V) measures to facilitate competition and
Promete efficiency’ in the operation off
telecommunication’ Services se as to
facilitate growth R sUCh SERVICES;




The PNGRB Act,2006

¢S 11 Functions of the Board- The

Board shall-

(@) Protect the interest of consumers by
fostering fair trade and competition
amengst entities;;

Falr lirade not defned; Unialr trade
defined under MRIFPAct, 1969 in S S6A

7 going to bel repealed aliter tWe! Veals
Off notification ofif CA02(S66)




Competition Act,2002

¢S 18

it shall be the duty of the
Commission to promote and
sustain competition,  protect the
Interest ofF consumers: and ensure
freedom) oif trade carried oml bYy: other
participants, Inrthe marketsiin: India;




Australia & Japan

¢ In Australia, the competition authority
Incorporates industry-specific technical
regulators e.g. telecom, electricity, gas

¢ In Japan, cooperation between JEIC and
sectoral’ regulators! isi not statutery: but is
guided: by government diktat. JEIC relies
Reavilys en' tsk  aadVvecacy:  reles with
regulaters: tor prevent  anti-competitive
POIICIES




EU & Germany

¢ In EU, competition guidelines/directives
issued by EU provide that ex-ante rules
apply only in absence of competition, and
specify. how relevant market to be
determined

¢ In Germany, there is division ofi labour
PELWEENR! the, competition authority: (FCO)
and  the  Regulatory: AuUtherity:  fior
Jlelecommunications  and Pests: (RegiliP):
EaWsh Werer aimendedl te minimize parallel
COIMPELERNCIES




UK & France

¢ In UK, the OFT and the sectoral regulators
have concurrent jurisdictions with a
common appellate tribunal (UK CAT) -
appeals firrom sectoral regulators lie to the
UK Competition Commission In the first

IAStance

¢ In Erance, a new law provides for
Mandatory: consultation Between radior &
televisieon Sector regulator and competition
authority. e sectoral regulater provides
technicall inputs while  the  competition
authority, applies’ competition: law: on the
9aSIS Gl gIVEeRF technicalNRPULs a




Canada & Finland

¢ The Canadian Competition Bureau is
statutorily empowered to intervene before
federal and provinciall regulatory bodies' in
policy determination

¢ In  Finland, the competition authority:

signed an MoeUNiRk 2005 with' the telecom
fegulator  definingl  wWaysh  tor  eliminate
OVeEriaps




Africa

¢ In South Africa, sectoral regulations were
initially. exempted from the jurisdiction of
the competition authority but later the
exemption was withdrawn

¢ In Zambia, the competition aUuthority: IS
fEpresentedl on other regulatory, boards.
I addition, all ™ sectoral  regulatorsh akre
fequired  tor  econsult the competition

Ut




Others

¢ [he jurisdictions of the competition
authorities and sectoral regulators
are, blurred in Sri Lanka, Botswana,

Kenya and Pakistan. Conflicts are; left
to be resolved! by, coulrts

o As on date,  ndia may: e I this
league




Consultation Provisions

» Mandatory.

France - legislation enabled co-operation — sector
regulator must consult competition authority

Ireland - formal co-operation agreements in
accordance with law.
Germany — fiormal consultation by law

Zambia — statutory reqguirement onl regulators to
consult

» Noen-mancdatory.

India — Ssector regulater' may refer a matter ana
CREN Pass anlOrder as it deems fit"— ne; reciprocal
PrOVISION IR COMPEtItion: Iamw

Z10)




Right to Intervene

¢ Right to intervene - in sector
regulation

UK - competition authoerity has statutory right to
study: existing as well as proposed sector
rfegulations and issue a public statement-
government responds; within 90 days

Italy — opportunity to competition authority: to
airr thelr views tor which) sector regulater’ must

respond

Canada — competition atthority: can INtEFVENE 1N
a Case beliore any federal regulator
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Concurrence & Convergence

¢ Concurrent power

UK - sector regulaters in electricity, gas,
telecommunication,” water and raillways have
concurrent jurisdiction withh OFIF — Concurrency.
Working Party (CWHP) decides; which autherity: is
pest, suited to deal with the matter — disputes
resolved by Secretary, off State - regulation
guided

» Appellate Convergence

UK — appeals lie terarcommen body UKECAT —
URIFermItY IR approach




Statutory Powers

¢ Giving statutory powers to the
competition  authority: for some

aspects of sector regulation

Mexico — competition autherity’s determination
Off market power of an enterprise is the condition
precedent for regulation’ of that enterprise by the
Sector regulater:.

EUl — Competition authority: plays: significant rele
A Identification; of the) relevant market and then
the telecom regulater: determines) market pewer
USING  CoOmPELItion Denchmark DEeEfere ex ante
ebligatiens  camn be  Imposed  on " Identified
ENLERPRISE 43




High Status

¢ High status of head of competition
authority

South Korea - given Cabinet rank — useful when
government retains controll over  econemic
decisions — hierarchy: helps IR pushing  pro-
COmpEtitive agenda




Some Questions

¢ Whether regulations is motivated by
Increasing welfare and making the scare
resource available to the users or Dby
protecting thoese who are to be regulated?

o?p:}osition to entry of foreign lawyers in
ndia

¢ Opposition te medical practitioeners:  duly
gualified  n  one country. to practice
medicine In anether country, Withoult
PasSsing requisite regulatory: tests

¢ Reguirement off passingl Separate exam in
ChEe same Profiession: toFpractice Rk anether
country~- CPA/ CA etc.
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