Future Role of Competition
Commission in Protecting
Consumer Interest

)Y
Prof. Sril Ram Khanna
Dept ofi Commerce, Delhi Schooll of
Economics, University of: Delhi
&

Consumer Association VOICE




Lower prices

Efficient use of resources
Better products
Consumer choice

Better service
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What istAnti=-competitive' Behavior: 2

2 Trusts, Associations or Combinations

> Monopolizing trade a felony

> Mergers and Acquisitions

< Discrimination in price, setrvices, facilities

2 Discrimination in rebates, discounts, or
advertising service charges; underselling
in particular localities

< Exclusion Agreements; Price Fixing




Restrictive Trade Practices
Distort Competition

< Full Line Forcing, Tied Sales
2 Price Fixing or Manipulation

> Predatory Pricing

< Collusive Tendering

2 Minimum Resale Price Maintenance
(RPM)

< Refusal to Supply




Competition Law and Consumer
Protection - iwosSides ofi the

Same Coin
=) Origins in US Anti-Trust Law 1920’s

2 US President Won : Trust Busting laws

2 Outlaws Anti-competitive Practices
< Punishes Anti-competitive behaviour

= Competition Authorities Set Up to
Enforce

2 FIC in USA; EC in EU; MRTPC in
India Now CCI;




US Anti Trust Law:

htt www.law.cornell.edu/uscode/html/uscodel5/usc sup 01 15 10 1.html

SFederal Trade Commission's antitrust
authority comes primarily from the Federal
Trade Commission Act and the Clayton Act

both passed by US Congress in 1914.
>The antitrust laws are enforced by both the

FTC's Bureau of Competition and the
Antitrust Division of the Department of

Justice
2 States also have their Local Laws




compettiontLaw 'StronghntUSATSCEU

> Recent Case in USA concerns
Microsoft which has been held guilty
of anti-competitive behaviour and
has been reined in on the basis of
adverse affect on its competitors

2 European Commission has been very
strong against Cartels in Europe




Upnjezel Sezjeas of Araries) (PEnNeis) /s
MOCrosSorc CorpR(erendant)

Civil Action no. 98-1232 (CKK):FINAL JUDGMENT

. (November 12, 2002) : .
Microsoft not to retaliate against an OEM by altering its

commercial relations with that OEM

uniform license agreements with uniform terms and

conditions

Not restrict by agreement any OEM licensee

Allow end users .. and OEMs ... to enable or remove access to
each Microsoft Middleware Product or Non-Microsoft
Middleware Product

Compliance and Enforcement Procedures :A.Enforcement

Authority; B. Appointment of a Tech. Committee; C.
Appointment of a Microsoft Internal Compliance Officet;

D.Voluntary Dispute Resolution
< Judgment: http://www.usdoj.gov/atr/cases/£200400/200457 . htm
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EHMEnECHVE 01G0]

oprevent practices having adverse
effect on competition

opromote and sustain competition
in Indian markets

oprotect interests of consumers

2ensure freedom of trade




GG onEcCHVES Lo e merthrough=-

2Prohibition of anti-competitive
agreements : section 3, Chapter I

2Prevention of abuse of dominance:
section 4, Chapter I1

<>Regulation of combinations

(mergers and acquisitions): section
5, Chapter IT




ANtECoOmMpeELtiVelAgreEEMENLSI PILOMDILIONS

Mainieatures
1) Prohibition to enter in to any agreement
which causes or is likely to cause an
appreciable adverse effect on
competition (Section 3, subsection 1)

Such Agreements in contravention of
subsection 1 shall be void.

Prohibition of agreement which can
control prices, production, supply,
investment, geographical area/ market
etc.




SOl dos) o 20USD of do g gosidon
s==MaIreanires

Restrict enterprises which
a) directly/ indirectly impose unfair/discriminatory
1) condition in purchase or sale of goods/ services

2) price in purchase or sale (incl. predatory price) of goods/
services

limits or restricts

1) production of goods or provision of services or market
2) any tech./ scientific dev. to the prejudice of consumers
any practice/s resulting in denial of market access

conclude a contracts -- acceptance by other parties of
supplementary obligations which, have no connection with the
subject of such contracts

uses dominant position in one market to enter/protect, other

market.




Haculztion of Corrleineitions (U/s o)

Restriction to enter in to
combination that can cause/ likely
to cause adverse effect on
competition

Before entering in to combination
enterprises to give notice to CCI
disclosing the full details within
seven days




Threshold of Combination u/s 5

The acquisition of one or more enterprises by
one or motre persons or merger or
amalgamation of enterprises shall be a
combination of such enterprises and persons
or enterprises, if—

< (a) acquisition of an enterprise

2 (b) acquisition of control over an enterprise

2 (c ) Merger or Amalgamation




(a) Acquisition Jointly Results In

Assets etc Turnover

Enterprise/Persons | Rs 1000 cr Rs 3000 cr
In India

Enterprise/Persons | $ 500mn $ 1500 mn
:India/Abroad

Group:India Rs 4000 cr Rs 12000 cr

Group: $ 2 bn $ 6 bn
India/Abroad




() Ace|uira conitrol of &ntarorisa -
Identical e SUBSHLUTEIGORES/SEVIGE

Assets etc

Turnover

Enterprise/Persons
In India

Rs 1000 cr

Rs 3000 cr

Enterprise/Persons
:India/Abroad

$ 500mn

$ 1500 mn

Group:India

Rs 4000 cr

Rs 12000 cr

Group:
India/Abroad

$ 2 bn

$ 6 bn




( c) Merger or Amalgamation

Assets etc Turnover

Enterprise/Persons | Rs 1000 cr Rs 3000 cr
In India

Enterprise/Persons |$ 500mn $ 1500 mn
:India/Abroad

Group:India Rs 4000 cr Rs 12000 cr

Group: $2bn $ 6 bn
India/Abroad




ggernuySHYENIPoWERLe Enquire'
u/s 3(1) or 4(1) on its own motion

0) -

2 (a) receipt of a complaint, accompanied
by such fee as may be determined by
regulations, from any person, consumetr

or their association or trade association;
or

2(b) a reference made to it by the Central
Government or a State Government
or a statutory authority.




—

Aoorananslond .t e SeafCanir| Goye
emergeasiderendenorPubliciinterest?

< History (1969 to 2006) shows poor record: States
or Union Ministries hardly ever used their Rights

under MRTDP Act?

2 Responsibility /Authority not Defined

< Absence of Technical Capacity — mix of skills in
law, economics, management, accountancy and
Commerce

2 Lack of Awareness about adverse effects of anti-
competitive activities on public interest

< Lack of Political Commitment
© Inability to Take on the Big Fish




Concerns....

2 Do Politicians, Civil Servants or Business

believe in the rationale for establishment of
CCI?

< Will the Right Persons Sit on the Bench ?

2 This is reflected in criteria for selection and

appointment of chairman and members

A bureaucrat with relevant administrative experience
or

A judge with legal understanding to provide justice
based on judicial procedure and norms

or

Experts who can understand the complex economic,
commerce , financial and management reality




A Strong Bench is not enough........
WhatimereNsrequines

2 Solid Litigative Power and Research

< Ability to confront “the expensive defence
legal eagles”

< Ability to Withstand Political Pressure
> Legally Admissible Economic Evidence
< Insulate Intimidation or Enticement

2 Rock Solid Bench who understand the
complex subjects and market forensics




L EreHISIES 10 aceVe tss:

<A Strong Bench
> Fast track & focused procedures

2 Building capacity among multiple
stakeholders

2Mechanism to insulate pressure

threats, approach and bribe
(Dabav, sifarish aur rishwat)




In its aBsence sWhatawviill
happen?

2 Big companies can not be challenged

> Long Drawn Procedures and Unnecessty
adjournments would help the offenders

= Complainants would lack the legal
expertise against the “big and expensive
legal eagles”

< The Bench will not be equipped with
expertise and will not be able to protect
consumer interest




INEN0SLCASES

2 TOMCO -H. Lever merger : Co’s
influenced Government not to challenge

2 VOICE vs Bharat TV : It was won, took
19 years to decide; by then market had

changed beyond recognition... no real
protection of public interest

> Reasons
= DG’s Paucity of funds to produce evidence
= Adjournments and multiple Parties (43)

= Shortcomings in MRTPC regulations re:
Courtroom procedures




eSOy GoeSion::

< Jet was acquiring Sahara: Potential Impact on Prices ?

< Combined turnover > Rs 7000 crore — Who examined
legality u/s 5, Threshold of combination and no
notice given to CCI ?.. who is interested in
implementing this Law ?

< Is CCI equipped to prove it as illegal today ?
< Competitors in no mood to challenge ?

> M/o Civil Aviation announcing on TV that all is well!

2 No Research Institution is interested to research or
prove its adverse effect on competition

< Consumer organizations do not have the resources to
marshal evidence to challenge the merger

2 What to sav about mediar??




IFICCTIRACOID RN aIr) A erractven
as Federal Trade Commission.........

2 Appoint Best Brains available to Bench by
Open advertisement and selection

2 Build Procedures that award Compensation
to those who help Prove the Offence

< Focused Proceedings to Give Judgment on
offence as well as compensation

< Liberal Interrogatory and Discovery
Procedures akin to US Laws




Empower Stakeholders

< Consumer Organizations

>State Governments :

2Central Government :
>Adversely Affected Businesses
2Research Capacity in Institutions

2 Capacity within the CCI




Industry/Trade Intelligence Unit

© Staff with expertise in Trade, Industry, Accounts,
Law with ability to do market research

< Gather intelligence from wholesale and retail
markets, VAT dept etc to identify (super profits)

2 Maintain Links with Industry/Trade
Associations, Consumer Groups

2 Monitor increase (reduction) of Co Specific
Retail/Wholesale Prices : esp Entering your state

< Publish Periodic Reports on Competitive
Conditions in different Economic sectors in State




FechE L OMELUDNLANCaNE
ProtectPeopies Interest

2 A competitive market place can provide
more protection to consumets than a
thousand consumer courts

2 The FTC has twin jurisdiction -a Bureau
of Consumer Protection and a Bureau of
Competition

2 In India CPA 1986 followed MRTP Act
1969: they emerged out of different
philosophies

< Yet their Broader Policy Objective is
common- to protect consumers




Telephonic advice, information & guidance service

for

Advisory and Guidance service

to the Indian Consumer




: . [Objective of The Helpline

eWho is in the wrong?

eWhat are their consumer rights?
eWhom to approach?

eHow to complain?

eWhat to do if no one listens?

1300-11-4000
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Sectoral DDistribution of: (€alls

B Adulteration Answer
Core
LPG

m Electricity

m Defective
Medical
m Postal

Legal m Voice

Voice

Legal )

Test 5%
1%
Telecom
17 %

Service
2%
Real Estate
2%
Postal
1%

\

Electricity
3%

No receipt

Loit A Inquiry

11%

W&M

< <

(@F= o) [
B Education

B Automobiles g Bank
Credit
NBFC

m BIS
Courier

MRP

B Insurance
Gen. Inquiry B No receipt
m Real Estate
m W&M

B Service W Telecom W Test

m Other

Adulteration Answer

Other Automobiles

ank
5%

Cable
1%

BIS

17 %

\ Courier

1%
Credit

2%
Medical

1%

Education
3%




Eeographical Distraibution of: (€alls

mAP
Assam
Kerala MP

B Tamil Nadu m UP

upP
Tamil Nadu 9%
2%
Rajasthan
4%

Punjab

Orissa
2% 1 R e e

Maharashtra
10%
MP
2%

Kerala

Bihar
Hm Haryana

Chhatisgarh
39, 1%

B Chandigarh ' H Delhi
J&K Jharkhand
Maharashtra Orissa

B West Bengal .l Others

Goa
B Karnataka

B Gujarat
B Chhatisgarh

Punjab M Rajasthan

West Bengal Others AP Bihar

4 o/o 1 o/o 2 % 3 0/0

Chandigarh
1% Delhi
22%
Goa
y 1%

Gujarat

i T S PR S U
\Assam

2%
Karnataka \ Jharkhand J&K Haryana

3% 2% 7%










